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UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

 
_______________________________________ 
 ) 
DANIEL GREENWOOD, ) 
 ) 
 Plaintiff, ) 
 ) Civil Action No. 05-10605 JLT 
v.  ) 
 ) 
YALE APPLIANCE AND LIGHTING, INC., ) 
 )  
 Defendant. ) 
_______________________________________) 

 
PLAINTIFF’S RESPONSE TO DEFENDANT'S LOCAL RULE 56.1 

 STATEMENT OF MATERIAL FACTS  AS TO WHICH  
NO GENUINE ISSUE REMAINS TO BE TRIED 

 

1.  (“Plaintiff”), resides at 143 High Street, Whitman, Massachusetts. 

(Deposition of Daniel Greenwood (“Greenwood Dep.”), relevant pages of which are 

attached collectively hereto as Exhibit 1, at 12). 

RESPONSE: Admitted. 

2. Defendant, Yale Appliance and Lighting, Inc. (“Defendant” or “Yale”), 

has a place of business at 240 Forbes Boulevard, Mansfield, MA 02248. (Affidavit of 

Lewis Frazer (“Frazer Aff.”), attached hereto as Exhibit 2, at ¶2). The core of Yale’s 

business is the sales and servicing of appliances and lighting. (Frazer Aff., Ex. 2, at ¶3). 

RESPONSE: Admitted.  On September 17, 2004, Plaintiff filed a Charge with 

the Massachusetts Commission Against Discrimination (“MCAD”) alleging discrimination 

on the basis of his age. (Charge attached hereto as Exhibit 3). 

3. On March 28, 2005, the MCAD issued a Dismissal and Notification of 

Rights indicating that it was “unable to conclude that the information establishes a 
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violation of the statutes.” (Dismissal and Notification of Rights attached hereto as Exhibit 

4). 

RESPONSE: Admitted. 

4. On or about March 28, 2005, Plaintiff filed the Complaint in the United 

States District Court for the District of Massachusetts. (Complaint attached hereto as 

Exhibit 5). Plaintiff’s Complaint alleged the following causes of action: Count I: 

Violation of the FLSA; Count II: Violation of M.G.L. c. 149, § 148; Count III: Violation 

of the FMLA; Count IV: Retaliatory Discharge under the FMLA; Count V: Violation of 

the ADEA; Count VI: Violation of M.G.L. c. 151B (age); and Count VII: Violation of 

M.G.L. c. 152, § 75B(2).2 

RESPONSE: Admitted. 

5. On or about March 28, 2005, Plaintiff filed the Complaint in the United 

States District Court for the District of Massachusetts. (Complaint attached hereto 

asExhibit 5). Plaintiffs Complaint alleged the following causes of action: Count 

I:Violation of the FLSA; Count II: Violation of M.G.L. c. 149, § 148; Count III:Violation 

of the FMLA; Count IV: Retaliatory Discharge under the FMLA; Count V: Violation of 

the ADEA; Count VI: Violation of M.G.L. c. 151B (age); and Count VII: Violation of 

M.G.L. c. 152, § 75B(2). 

RESPONSE: Admitted. 

6. Plaintiff began with Yale in 1998 as a delivery driver and remained in that 

position for the duration of his tenure with Yale. (Greenwood Dep., Ex. 1, at 55-56). 

RESPONSE: Admitted. 

7.  Plaintiff’s job was to load, deliver, and unload heavy appliances. 
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(Greenwood Dep., Ex. 1, at 209). On-the-job injuries are not uncommon at Yale due to 

the nature of the business. (Greenwood Dep., Ex. 1, at 209). As a result, Yale regularly 

deals with employees who are on, and returning from, workers’ compensation leaves. 

(Greenwood Dep., Ex. 1, at 209; Frazer Aff., Ex. 2, at ¶5).  

RESPONSE: The Plaintiff objects to the argumentative nature of this assertion, 

and requests the court to disregard it. Responding further, the Plaintiff admits that the job 

he held, which required him to load and unload heavy appliances, carries with it obvious 

physical risks, and results in frequent injuries that cause Yale to incur manpower 

shortages, which it finds undesirable.1   

8. Plaintiff was given Yale’s employee handbook and signed an 

Acknowledgment of Receipt of the handbook. (Greenwood Dep., Ex. 1, at 113-15, 122-

23; 2003 and 2004 Acknowledgments attached hereto collectively as Exhibit 6). Plaintiff 

testified he received the 2004 handbook, among others. (Greenwood Dep., Ex. 1, at 128-

29). Moreover, Stephen Sheinkopf, the President of Yale, held meetings with employees 

to review the handbook and “school” employees on its terms. (Greenwood Dep., Ex. 1, at 

114-18; 122; Frazer Aff, Ex. 2, at ¶ ). At these meetings, as Plaintiff himself described, 

Mr. Sheinkopf would “go through each and every page . . . .” of the handbook. 

(Greenwood Dep., Ex. 1, at 117-18). 

RESPONSE: Admitted. 

9. Yale’s handbook included a policy entitled “Notification/Unexcused 

Absences.” (2004 Yale Appliance + Lighting Policies and Procedures (“Handbook”), 

which is attached hereto as Exhibit 7, at 12-13; Affidavit of Mary T. Conley (“Conley 

Aff.”), attached hereto as Exhibit 8, at ¶2). This policy required Yale employees to notify 
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their supervisor of an unexcused absence as soon as possible and, at a minimum, no later 

than an hour before the employee’s scheduled start time. (Handbook, Ex. 7, at 12-13). 

The policy gives the employee other options for who to call if the supervisor should be 

unreachable. (Handbook, Ex. 7, at 12-13). The policy provides that an employee’s failure 

to follow these rules, “may result in disciplinary action, including, in the discretion of 

Yale, immediate termination.” (Handbook, Ex. 7, at 12-13). 

RESPONSE: Greenwood admits that provisions of the cited exhibits support the 

assertions made herein.  Greenwood denies Yale’s implication in this paragraph, that 

during the time he was absent from work in July and August of 2004, that Yale managers 

were not aware that he would not be present at work on the days he was absent, had not 

been informed of the reasons for which he was absent.  Responding further, Greenwood 

incorporates by reference paragraphs 6-19 of the “Plaintiff’s Statement of Additional 

Material Facts,” in which he summarizes the many phone conversations during this 

period he had with his manager, James Rapoza, about his condition and his inability to 

report to full or light duty; his face-to-face meetings with James Rapoza and his other 

manager, Louis Frazer, about the same subjects; and  his efforts to provide medical 

documentation about his condition. 

10. Plaintiff was familiar with and fully understood the terms of the 

Notification/Unexcused Absences policy. (Greenwood Dep., Ex. 1, at 123-25). 

RESPONSE: Greenwood admits that he testified that he received the policy 

manuals cited and reviewed them. Greenwood denies that at any time during his absence 

from work that his managers at Yale notified him that he ran the risk of violating the 

provisions, or as related in his response to the previous paragraph and incorporated parts 

                                                                                                                                                       
1 Pl.’s Ex. 1, Rapoza Tr./8. 
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of his Statement of Additional Facts, which he hereby incorporates by reference, that his 

managers did not know that he was absent and incapable of working for legitimate 

medical reasons. 

11. This reporting procedure is repeated in the Handbook as part of Yale’s 

policy entitled “Attendance/Tardiness.” (Handbook, Ex. 7, at 2 1-22). 

RESPONSE: Greenwood admits to the accuracy of the quoted section.  

Responding further, Greenwood denies that at any time during his absence from work, 

that his managers at Yale notified him that he ran the risk of violating the provisions, or 

as related in his response to the previous paragraph and incorporated parts of his 

Statement of Additional Facts, which he hereby incorporates by reference, that his 

managers did not know that he was absent and incapable of working for legitimate 

medical reasons. 

12. The Attendance/Tardiness policy further provided that unexcused 

absences of three or more days “will be considered a voluntary resignation and 

employment will be immediately terminated.” (Handbook, Ex. 7, at 22). 

RESPONSE: Greenwood incorporates by reference his previous response. 

13. Plaintiff was familiar with and fully understood the terms of the 

Attendance/Tardiness policy, including those specific to unexcused absences. (Greenwood 

Dep., Ex. 1, at 124-26). 

RESPONSE: Greenwood objects to the argumentative nature of this assertion 

(“fully informed”), and asks the court to disregard it.  He admits that during his 

deposition, counsel for Yale read portions of the handbook to him and he agreed that she 
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read them accurately.2  .  Responding further, Greenwood denies that at any time during 

his absence from work, that his managers at Yale notified him that he ran the risk of 

violating the provisions, or as related in his response to paragraph 9 above and 

incorporated parts of his Statement of Additional Facts, that his managers did not know 

that he was absent and incapable of working for legitimate medical reasons. 

14. Yale’s Handbook also outlined its Family and Medical Leave Act policy. 

(Handbook, Ex. 7, at 3). That policy provided, in relevant part, that Yale will grant up to 

twelve weeks of unpaid leave for, among other reasons, “[t]o tend to the employee’s own 

serious health condition that renders the employee unable to perform the functions of his 

or her job.” (Handbook, Ex. 7, at 3). 

RESPONSE: Admitted.  Greenwood admits to the accuracy of the quoted 

section.  Responding further, Greenwood denies that at any time during his absence from 

work, that his managers at Yale notified him that he ran the risk of violating the 

provisions, or as related in his response to the paragraph 9 and incorporated parts of his 

Statement of Additional Facts, that his managers did not know that he was absent and 

incapable of working for legitimate medical reasons. 

15.  The Family and Medical Leave Act policy further provided 

that: 

[t]he twelve (12) month period during which an eligible employee can take 
a leave under this policy is a rolling period. This period is measured 
backward from the date an employee uses FMLA leave. An eligible 
employee’s leave entitlement consists of up to twelve (12) weeks of FMLA 
leave during this rolling twelve (12) month period. 

(Handbook, Ex. 7, at 4). 

RESPONSE: Greenwood incorporates by reference his previous response. 

                                                   
2 Greenwood Dep., Def.’s Ex. 1, at 124-26 
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16. The Family and Medical Leave Act policy also provided that employees 

wishing to take family and medical leave must exhaust all available paid leave (e.g. 

vacation or paid time off) before unpaid family and medical leave may be used. 

(Handbook, Ex. 7, at 4). 

RESPONSE: Greenwood incorporates by reference his response to paragraph 

14. 

17. The Family and Medical Leave Act policy further provided: [a]n on-the-

job injury may result in a serious health condition for which FMLA leave may be taken. 

When this occurs, Yale may require that an employee’s FMLA leave run concurrently 

with the employee’s worker’s compensation leave. Accordingly, in those instances when 

an employee’s work-related injury qualifies as a serious health condition under the FMLA, 

the FMLA leave will run concurrently with the employee’s worker’s compensation leave. 

(Handbook, Ex. 7, at 7). 
 
RESPONSE: Greenwood incorporates by reference his response to paragraph 

14. 

18. Plaintiff admittedly was made aware of these policies relating to the Family 

and Medical Leave Act. (Greenwood Dep., Ex. 1, at 114-18, 126-13 1; Frazer Aff., Ex. 2, 

at ¶4). 

RESPONSE: Greenwood admits that at his deposition, he confirmed that these 

policies are reflected in materials Yale published to him.  Responding further, he 

incorporates by reference his response to paragraph 9. 

19. Specifically, Plaintiff testified that, at these meetings, Mr. Sheinkopf, the 

President of Yale, would “go through each and every page . . . .” of the Handbook. 
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(Greenwood Dep., Ex. 1, at 117-18; Frazer Aff., Ex. 2, at ¶4). 

RESPONSE: Greenwood incorporates by reference his previous response. 
 
20. On November 12, 2003, Plaintiff suffered an on-the-job injury that resulted 

in a hernia for which surgery was required. (Greenwood Dep., Ex. 1, at 199-200; 

Employer’s First Report of Injury or Fatality, attached hereto as Exhibit 9). 

RESPONSE: Admitted. 

21.  Plaintiff was absent due to this injury, surgery, and recuperation from 

November 12, 2003 through January 22, 2004. (Greenwood Dep., Ex. 1, at 199-200; 

Conley Aff., Ex. 8, at ¶3; relevant drivers’ work schedules attached hereto collectively as 

Exhibit 10). 

RESPONSE: Admitted. 

22. Plaintiff returned to work on a light duty basis and remained on light duty 

through February 13, 2004, returning to work full-time with no restrictions on February 

17, 2004. (Greenwood Dep., Ex. 1, at 200-03; Conley Aff., Ex. 8, at ¶3). 

RESPONSE: Admitted. 

23. Plaintiff fully consented to the light duty assignment. (Greenwood Dep., 

Ex. 1, at 202). During his light duty period of work, Plaintiff was not working in his 

position. (Greenwood Dep., Ex. 1, at 202; Deposition of Lewis Frazer (“Frazer Dep.”), 

attached hereto as Exhibit 11, at 19). Rather, Plaintiff was doing some paperwork in the 

office, some light construction within Yale’s warehouse, and helping as a runner in the 

office. (Frazer Dep., Ex. 11, at 19). 

RESPONSE: The Plaintiff objects to the argumentative nature of this assertion 

(“fully consented”), and asks the court to disregard it.  The Plaintiff admits that he was 
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given a light duty assignment. 

24. Plaintiff received workers’ compensation benefits for this absence. 

(Greenwood Dep., Ex. 1, at 203; Frazer Dep., Ex. 11, at 16-17; Affidavit of Michael 

Kelley, attached hereto as Exhibit 12, at ¶ ). 

RESPONSE: Admitted. 

25. This was the only workers’ compensation leave of absence Plaintiff had at 

Yale. (Greenwood Dep., Ex. 1, at 208, 218). 

RESPONSE: Admitted. 

26. The total time of Plaintiff’s absence related to his on-the-job injury, 

including his light duty work, lasted from November 12, 2003 through February 13, 2004, 

a total of thirteen weeks and two days. (Greenwood Dep., Ex. 1, at 199-201; Conley Aff., 

Ex. 8, at ¶3; drivers’ work schedules, Ex. 10). 

RESPONSE: Greenwood was absent from work from November 12, 2003 until 

January 26, 2004, a period of 10 weeks and 2 days.3  He began a light duty assignment on 

January 26, 2004, and received full pay for this work.4 

27. On July 6, 2004, the company that leased Yale the delivery trucks that 

Plaintiff drove for Yale sent Lewis Frazer, Vice President of Operations, a letter 

informing him that Plaintiff had been involved in a third “avoidable accident” in the last 

thirty-six months. (Letter from AMI Leasing dated July 6, 2004 attached hereto as 

Exhibit 13). By this letter, the leasing company required Plaintiff be prohibited from 

driving any trucks they leased to Yale. (AMI Leasing letter, Ex. 13). 

RESPONSE: Greenwood responds that the letter speaks for itself. 

                                                   
3 Def.’s Ex. 8, Conley Aff./3. 
4 Pl.’s Ex. 3, Greenwood Aff./4 
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28. Despite the fact that Yale could have disciplined Plaintiff for this, they did 

not. (Greenwood Dep., Ex. 1, at 205-06). 

RESPONSE: Greenwood objects to the speculative and argumentative nature of 

this statement, and therefore denies this assertion, and requests the court to disregard it. 

29. Rather, Yale was willing to hear Plaintiff’s perspective on the matter and to 

work it out with him by allowing him to ride in, but not drive, these trucks. (Greenwood 

Dep., Ex. 1, at 205-06). 

RESPONSE: Admitted. 

30. Plaintiff received no discipline for the accident/driving issue. (Greenwood 

Dep., Ex. 1, at 205-06; Performance appraisal, Ex. 14). 

RESPONSE: Admitted.   

31. On Tuesday, July 27, 2004, Plaintiff informed Yale he would not be in the 

next day because he was going to the doctor’s due to stomach pain. (Greenwood Dep., 

Ex. 1 at 137-39; Memo from Lewis Frazer dated August 10, 2004, attached hereto as 

Exhibit 15;3 Deposition of James Rapoza (“Rapoza Dep.”), relevant pages of which are 

attached hereto collectively as Exhibit 16, at 7). 

RESPONSE: The Plaintiff objects to the memorandum of Mr. Frazer for the 

reasons set forth in Greenwood’s Motion to Strike, which will be filed in conjunction 

with this opposition.  Greenwood admits he informed Frazer and Rapoza of his need to 

miss work because of severe abdominal pain.  Responding further, Greenwood 

incorporates by reference paragraphs 6-19 his Statement of Additional Facts, in which he 

accounts for the communications that took place between Rapoza, Frazer and himself 

about his medical condition and need to miss work. 
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32. On July 28, 2004, Plaintiff was admitted to the emergency room at South 

Shore hospital and was diagnosed with diverticulitis. (Inpatient Record attached hereto as 

Exhibit 17; Greenwood Dep., Ex. 1, at 131-33, 135). 

RESPONSE: Admitted. 

33. Plaintiff ‘s admitting and treating physician was Aboualkheir Alzaim, 

M.D. (Inpatient record, Ex. 17; Greenwood Dep., Ex. 1, at 135-36; Deposition of Dr. 

Alzaim (“Dr. Alzaim Dep.”), relevant pages of which are attached hereto collectively as 

Exhibit 18, at 8). 

RESPONSE: Admitted. 

34. Plaintiff was discharged on Friday, July 30, 2004. (Greenwood Dep., Ex. 

1, at 143; Patient Discharge Instruction and Information Form attached hereto as Exhibit 

19). Plaintiff admittedly was determined to be discharged by Friday, July 30, 2004 

because he was concerned staying longer would disrupt a court date he had scheduled for 

that day and weekend plans at his home involving a party. (Greenwood Dep., Ex. 1, at 

142). 

RESPONSE: Admitted.   

35.  Plaintiff’s Discharge Instruction and Information Form was 

completed by a nurse based on instructions given by Plaintiff’s treating physician, Dr. 

Alzaim. (Dr. Alzaim Dep., Ex. 18, at 12-13). 

RESPONSE: Admitted. 

36. Plaintiff’s Discharge Instruction and Information Form included 

absolutely no restrictions on activity, including no restrictions relating to work. 

(Discharge Form, Ex. 19; Dr. Alzaim Dep., Ex. 18, at 20, 23-24). Indeed, this is reflected 
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in the Discharge Instruction and Information Form. (Discharge form, Ex. 19). In the 

section entitled “ACTIVITIES / RESTRICTIONS” was the following entry: “0 

restriction on activity.” (Discharge form, Ex. 19) (emphasis added). 

RESPONSE: Greenwood objects to the argumentative nature of the assertion 

made in this paragraph (“absolutely”; “[i]ndeed”).  Responding further, the document 

speaks for itself.  Responding further, Dr. Alzaim testified at his deposition that the 

discharge form was not intended to reflect whether or not Greenwood could perform 

work upon his discharge, and acknowledged that he had signed a note stating that 

Greenwood could return to work on August 9.5  Responding further, Greenwood 

incorporates paragraph 10 his Statement of Additional Facts, in which he cites Dr. 

Alzaim’s deposition testimony to support the foregoing assertion. 

37.  The only restrictions Dr. Alzaim detailed for Plaintiff upon his discharge 

related to Plaintiff’s diet and Dr. Alzaim’s instructions to take antibiotics and follow-up 

with Dr. Alzaim at his office. (Discharge form, Ex. 19; Dr. Alzaim Dep., Ex. 18, at 20, 

23-24). 

RESPONSE: Greenwood admits that Dr. Alzaim acknowledged that the 

discharge form reflects these conditions of his discharge. 

38. On July 30, 2004, the day of Plaintiff’s discharge from the hospital, James 

Rapoza, Yale’s Delivery Manager and Plaintiff’s supervisor, having not heard 

from Plaintiff, called Plaintiff to inquire as to his status. (Rapoza Dep., Ex. 16, at 

5, 9; Greenwood Dep., Ex. 1, at 156). Plaintiff told Mr. Rapoza that his doctor wanted 

Plaintiff to see him the following Monday morning. (Greenwood Dep., Ex. 1, at 156-58; 

                                                   
5 Pl.’s Ex. 2, Alzaim Tr./23-24; Def.’s Ex. 21. 
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Rapoza Dep., Ex. 16, at 9). Plaintiff admitted at his deposition, however, that his 

Discharge Instruction and Information Form did not require him to visit Dr. Alzaim on any 

particular day but, rather, just indicated he should “[c]all for appointment with Dr. 

Alzaim.” (Greenwood Dep., Ex. 1, at 148; Discharge form, Ex. 19). Indeed, Dr. Alzaim 

himself testified Plaintiff was not told to see him on the following Monday or within any 

specific time period, but just to follow-up at some point. (Dr. Alzaim Dep., Ex. 18, at 18-

20). 

RESPONSE:  Greenwood admits he spoke to Rapoza on the date of his discharge, 

and informed him that he had to seek additional medical treatment.  Responding further, 

Greenwood was released against the advice of his medical providers, because he was still 

having “pain” and experiencing “diarrhea”.6  He was released because he insisted on 

being discharged, but instructed to continue with a restricted diet and to continue to take 

antibiotics.7  With respect to a possible return to work, one of his treating physicians, Dr. 

Alzaim advised Greenwood to phone his office and to make an appointment with him so 

he could evaluate him.8   

39.  During the phone call between Plaintiff and Mr. Rapoza on Friday, 

July 30, 2004, Mr. Rapoza asked Plaintiff whether he would be able to return to work on 

a light duty basis. (Greenwood Dep., Ex. 1, at 158-160; Rapoza Dep., Ex. 16, at 9). Mr. 

Rapoza asked Plaintiff to follow-up with him after Plaintiff’s appointment with his 

doctor. (Greenwood Dep., Ex. 1, at 16 1-62; Rapoza Dep., Ex. 16, at 9). 

RESPONSE: Greenwood admits that Rapoza asked him if he could return to work 

on light duty. Responding further, Greenwood told Rapoza in this conversation that he 

                                                   
6 Pl.’s Ex. 2, Alzaim Tr./16; 20-21. 
7 Pl.’s Ex. 2, Alzaim Tr./18. 
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could not return to work on light duty, because he was still very uncomfortable, had not 

regained his strength, and was suffering from diarrhea.9  Responding further, 

Greenwood’s physician, Dr. Alzaim, had advised him not to return to work.10 

40.  On Monday, August 2, 2004, Plaintiff did not call Mr. Rapoza as 

he said he would. (Greenwood Dep., Ex. 1, at 161-62; Rapoza Dep., Ex. 16, at 9). As a 

result, Mr. Rapoza called Plaintiff and Plaintiff told him his doctor’s appointment had 

been rescheduled to the next day, Tuesday, August 3rd. (Rapoza Dep., Ex. 16, at 9-10; 

Greenwood Dep., Ex. 1, at 166-67). Mr. Rapoza again asked Plaintiff for medical 

documentation to verify his absences and to find out whether he could work on a light 

duty basis. (Rapoza Dep., Ex. 16, at 9-10; August 10, 2004 Memo, Ex. 15). 

RESPONSE: Greenwood admits that he spoke with Rapoza on or about August 

2.  Responding further, Greenwood has moved to strike Exhibit 15, for the reasons set 

forth in his Motion to Strike it, and thus denies the factual assertions it is meant to 

support.  Responding further, Greenwood objects to the Defendant’s assertion that he 

“did not call Rapoza as he said he would” as conclusory and argumentative, and requests 

that the court disregard it.  Responding further, and in necessarily argumentative manner, 

Greenwood points out that Rapoza’s admitted call to him should be viewed as mooting 

any issue as to whether or not he was in contact with Yale on August 2.  Responding 

further, and insofar as it matters, at his deposition, Greenwood could not recall whether 

Rapoza contacted him or if he contacted Rapoza on August 2 or in their subsequent 

communications, and he therefore denies the assertion that he “did not call” Rapoza “as 

                                                                                                                                                       
8 Pl.’s Ex. 2, Alzaim Tr./18-19. 
9 Def.’s Ex. 1, Greenwood Tr./159. 
10 Id. 
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he said he would”.11   For all of these reasons, Greenwood denies the this paragraph’s 

implication that he committed an practical or actual work rule  

41. On Tuesday, August 3rd, Greenwood visited Dr. Alzaim (Greenwood Dep., 

Ex. 1, at 167; Note from Dr. Alzaim’s office records dated August 3, 2004 attached 

hereto as Exhibit 20). Neither Dr. Alzaim’s office record nor his memory of the August 

3r d  appointment reflect any restrictions on Plaitniff’s ability to work. (August 3, 2004 

office record, Ex. 20; Dr. Alzaim Dep., Ex. 18, at 24-30). 

RESPONSE: Greenwood admits he visited Dr. Alzaim on August 3. Responding 

further, Dr. Alzaim’s memory and the records generated by his office do not show that 

Greenwood was cleared to work on August 3.12  Responding further, Dr. Alzaim later 

wrote a note for Greenwood, permitting him to return to work on August 9, 2004.13 

42.  On Tuesday, August 3rd, having again not heard from Plaintiff, Mr. 

Rapoza called his house and was told by Plaintiff’s girlfriend that he was asleep. (Rapoza 

                                                   
11 Def.’s Ex. 1, Greenwood Tr./166,quoted verbatim here: 
 
  Q. You didn't call Mr. Pl.’s Ex. 1, Rapoza in the morning; 
is that right? 
  A. I can’t recall. 
  Q. You don't remember, okay. You and 
Mr. Pl.’s Ex. 1, Rapoza talked that afternoon? 
  A. I would imagine so. I mean, I was in 
contact with them, you know. 
  Q. Well, Mr. Pl.’s Ex. 1, Rapoza called you that afternoon? 
  A. Like I said, I can't remember. All I can 
remember - I was in contact with them all week. 
  Q. You were in contact with them all week, 
oftentimes only because they called you, correct? 
  A. I'm pretty sure, you know, if I'm in 
contact, I'm sure it was going both ways, you know. 
  Q. But sifting here today, you tell me what day 
you called them. 
  A. You know, a year out. Like I said, I had my 
work phone. I mean, I was in contact with them. I 
mean, I was, you know, the phone was on. 
 
12 See August 3, 2004 office record, Def.’s Ex. 20; Dr. Pl.’s Ex. 2, Alzaim Dep., Def.’s Ex. 18, at 24-30 
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Dep., Ex. 16, at 10; Greenwood Dep., Ex. 1, at 169-170). 

RESPONSE: Greenwood incorporates by reference his response to paragraph 

40. 

43.  On Tuesday, August 3rd, in the afternoon, Plaintiff arrived at Yale 

and asked Mr. Rapoza whether he could use his vacation time as paid time off for the week 

since he already had exhausted all of his paid time off days and he expected to be out all 

week. (Greenwood Dep., Ex. 1, at 17 1-72; Rapoza Dep., Ex. 16, at 14). Mr. Rapoza told 

Plaintiff he would have to discuss it with Mr. Frazer. (Greenwood Dep., Ex. 1, at 171-73; 

August 10, 2004 Memo, Ex. 15). 

RESPONSE: Greenwood admits he met with Rapoza and told him his medical 

condition would force him to miss work for the rest of the week.  Greenwood has moved 

to strike Exhibit 15, and denies the assertions it is cited to support. 

44. On Tuesday, August 3rd, Plaintiff did not provide Mr. Rapoza with any 

documentation excusing him from work for the days he already had missed or for his 

ability to work that week, despite Mr. Rapoza’s request for that documentation. 

(Greenwood Dep., Ex. 1, at 171; Rapoza Dep., Ex. 16, at 14; August 10, 2004 Memo, Ex. 

15). 

RESPONSE: Greenwood admits that he did not provide Rapoza with 

documentation on August 3, but responding further, asserts that Rapoza was aware of his 

medical condition, and as acknowledged by Yale in paragraph 43, had already informed 

Rapoza that he would have to miss work for the entire week, and that Rapoza had not 

questioned whether this was medically necessary.14  Responding further, Greenwood has 

                                                                                                                                                       
13 Def.’s Ex. 21. 
14 Pl.’s Ex. 3, Greenwood Aff./6. 
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moved to strike Exhibit 15, and thus denies the factual assertions it is cited to support. 

45. Later that day, Mr. Rapoza called Plaintiff to inform him he would not be 

permitted to use his vacation time as paid time off for that week. (Greenwood Dep., Ex. 

1, at 174; August 10, 2004 Memo, Ex. 15). Mr. Rapoza again asked Plaintiff to obtain 

medical documentation to verify his absences that week and any restrictions on his ability 

to work and again asked Plaintiff whether he could return to work on a light duty basis. 

(Greenwood Dep., Ex. 1, at 174-75; Rapoza Dep., Ex. 16, at 14-15; August 10, 2004 

Memo, Ex. 15). 

RESPONSE: Greenwood denies that in his deposition testimony, at pages 174-75, 

he admitted that Mr. Rapoza asked him for medical documentation.15  Responding 

further, Greenwood has moved to strike Exhibit 15, and thus denies the factual assertions 

it is cited to support. 

46.  Indeed, Mr. Rapoza and Mr. Frazer wanted Plaintiff to return to work in 

whatever capacity he was able as Yale was in the middle of its busiest season. 

(Greenwood Dep., Ex. 1, at 175-76; Rapoza Dep., Ex. 16, at 13-14; Frazer Dep., Ex. 11, 

at 38-39). However, Plaintiff admittedly never even bothered to ask his doctor whether 

light duty work would be permissible. (Greenwood Dep., Ex. 1, at 175-76). 

RESPONSE: Greenwood objects to Yale’s assertion about the subjective desires 

of Frazer and Rapoza that he return to work, and requests the court to disregard it. He 

admits that Yale is busy in the summer. Greenwood further objects to and asks the court 

to disregard Yale’s argumentative assertion that he “never bothered” to discuss light duty 

with his physician. Responding further, and in a necessarily argumentative manner, 

Greenwood states that he was never required to raise the issue of light duty work with his 
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physician because he was incapable of performing it, and as Rapoza admitted at his 

deposition, informed Rapoza of this.16  Greenwood further responds that his physician 

had advised him not to work for the week, and that his physician subsequently wrote a 

note to Yale not clearing him for return until August 9, 2004.17 

47. Despite the fact Plaintiff told Mr. Rapoza he would be back in touch with 

him on Wednesday, Plaintiff did not do so. (Greenwood Dep., Ex. 1, at 176-77; Rapoza 

Dep., Ex. 16, at 15; August 10, 2004 Memo, Ex. 15). On Wednesday, August 4th, Plaintiff 

failed to call in an hour before the start of his shift. (Greenwood Dep., Ex. 1, at 176-77; 

Rapoza Dep., Ex. 16, at 15). Plaintiff still had not provided documentation to support this 

absence or the absences for any of the previous days. (Greenwood Dep., Ex. 1, at 177-

78). 

RESPONSE: Greenwood responds that Yale has acknowledged in its paragraph 

                                                                                                                                                       
15 Def.’s Ex. 1, Greenwood Tr./174-75. 
16 Def.’s Ex. 1, Greenwood Tr./176; Pl.’s Ex. 1, Rapoza Tr./14. 
17 Def.’s Ex. 1, Greenwood Tr./176;  Def.’s Ex. 21.  Given Yale’s mischaracterization of the subject, 
Greenwood’s deposition testimony on the subject of light duty and his ability to perform any work bears 
reproduction here: 
 
  Q. It was you who had decided? 
  A. Yes. I mean, now that I'm thinking about 
it, it was actually that doctor when I went and seen 
him Tuesday, he told me to take the week off and 
relax. So, I mean, that wasn't exactly a true 
statement that I wasn't told medically not to work. 
But as far as light duty thing, you know, yeah, I 
mean, he didn't say oh, you know, he told me to take 
a week off and relax. He didn't specifically say, 
"Oh, but you can do light duty," you know what I 
mean? It was just, "Go home and relax and recover." 
  Q. Did you ever call the doctor and ask him if 
you could do light duty? 
  A. No, I wasn't up for the light duty. I just 
wanted to stay home and recover. 
  Q. But you understood that Mr. Pl.’s Ex. 1, Rapoza felt he 
needed you on light duty? 
  A. I don't think that light duty, I don't 
think - I don't know what I could have possibly 
done that would have helped them, you know. 
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43 (above) that he had told Rapoza, in a face to face meeting on the previous day 

(Tuesday), that he would be medically unable to work, even in a light duty capacity, for 

the remainder of the week, and that this notification obviated the need for any further 

communication on the subject.  Greenwood accordingly denies this paragraph’s 

implication that he violated a work rule by failing to contact Yale in the manner 

described. 

48. On Thursday, August 5th, Plaintiff did not come to work and again failed to 

call in an hour before his shift. (Greenwood Dep., Ex. 1, at 178). Mr. Frazer left Plaintiff 

a message on his home answering machine regarding his lack of contact and the need for 

documentation regarding his absences. (Greenwood Dep., Ex. 1, at 182-83; August 10, 

2004 Memo, Ex. 15. 

RESPONSE: Greenwood responds that Yale has acknowledged in its paragraph 

43 (above) that he had told Rapoza, in a face to face meeting on the previous day 

(Tuesday), that he would be medically unable to work, even in a light duty capacity, for 

the remainder of the week, and that this notification obviated the need for any further 

communication on the subject.  Greenwood accordingly denies this paragraph’s 

implication that he violated a work rule by failing to contact Yale in the manner 

described. Responding further, Greenwood has moved to strike Exhibit 15, and thus 

denies the factual assertions it is cited to support. 

49. On Friday, August 6th, Plaintiff did not call Yale about whether he would 

be in that day. (Greenwood Dep., Ex. 1, at 183; Rapoza Dep., Ex. 16, at 15-16). Rather, in 

the afternoon, Plaintiff appeared at Yale to inquire about his paychecks.(Greenwood Dep., 

Ex. 1, at 183-84; August 10, 2004 Memo, Ex. 15; Rapoza Dep., Ex. 16, at 15-16). At this 
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time, Plaintiff provided Mr. Frazer with his hospital discharge form. (Greenwood Dep., 

Ex. 1, at 185; Frazer Dep., Ex. 11, at 33; August 10, 2004 Memo, Ex. 15; Discharge 

Form, Ex. 19). This was the first documentation Plaintiff provided since his 

hospitalization over one week prior on July 28th and it provided “0 restrictions on 

activity.” (Greenwood Dep., Ex. 1, at 185, 188-89; August 10, 2004 Memo, Ex. 15; 

Discharge Form, Ex. 19) (emphasis added). As a result, and as Plaintiff admits, this 

document did not explain why Plaintiff could not work during that week, the week of 

August 2nd; to the contrary, it specifically indicated there were no restrictions on 

Plaintiff’s activity after his discharge from the hospital. (Greenwood Dep., Ex. 1, at 189; 

Frazer Dep., Ex. 11, at 33). During this meeting, Mr. Frazer explained to Plaintiff the 

potential violations of company policy relating to unexcused absences and verification of 

sick leave. (August 10, 2004 Memo, Ex. 15). Plaintiff indicated he would endeavor to get 

the proper documentation. (August 10, 2004 Memo, Ex. 15; Frazer Dep., Ex. 11, at 33; 

Greenwood Dep., Ex. 1, 189-90). Yale agreed to give Plaintiff yet another opportunity to 

provide documentation to establish the need for his absences. (Rapoza Dep., Ex. 16, at 

17-18; Frazer Aff., Ex. 2., at ¶7). 

RESPONSE: Greenwood objects to the argumentative nature of the assertions in 

this paragraph (“yet another opportunity”) and requests the court to disregard them. 

Responding further, Greenwood disputes the paragraph’s implication that he engaged in 

misconduct by not phoning Yale on Friday morning, because he had previously informed 

his managers he would miss work for the entire week,18 and as Yale acknowledges, 

appeared in person at Yale on Friday afternoon to discuss his work status.  Responding 

further, Greenwood has moved to strike Exhibit 15, and thus denies the factual assertions 
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it is cited to support. 

50. On Monday, August 9th, Plaintiff returned to Yale with a note from Dr. 

Alzaim that provided “This is to certify that Daniel Greenwood has been under my care, 

and will be able to return to work on the following date: Tues. August 9 [sic], 2004.” 

(Note from Dr. Alzaim dated August 9, 2004, attached hereto as Exhibit 21; Greenwood 

Dep., Ex. 1, at 190-91; Frazer Dep., Ex. 11, at 28-29, 33-35).4 

RESPONSE: Admitted. 

51. According to Dr. Alzaim, the first time Plaintiff ever mentioned work in 

any way was at his second follow-up appointment on August 9, 2004. (Dr. Alzaim Dep., 

Ex. 18, at 33-34). On August 9th, Plaintiff asked for a return-to-work note for the first 

time so Dr. Alzaim gave it to him. (Dr. Alzaim Dep., Ex. 18, at 3 3-34). The extent of this 

note simply was to say Plaintiff could return to work but it provided no excuse for 

Plaintiff’s absences up to that point, nor did it address whether Plaintiff could have been 

working light duty. (August 9, 2004 note, Ex. 21; Greenwood Dep., Ex. 1, at 190-92; 

Frazer Dep., Ex. 11, at 44-46). 

RESPONSE: The Plaintiff objects to argumentative nature of this paragraph 

(“simply was to say”) and asks the court to disregard it. Responding further, the 

Defendant has provided no evidence that it informed Greenwood of any specific template 

that his physician was required to fill out to excuse his absence, and Frazer and Rapoza 

have both admitted that they made no attempt to contact Greenwood’s physician to 

clarify the note Greenwood presented, or to ascertain whether Greenwood had a 

legitimate reason to be absent from work.19 

                                                                                                                                                       
18 Def.’s Ex. 1, Greenwood Tr./176. 
19 Pl.’s Ex. 1, Rapoza Tr./21; Pl.’s Ex. 4, Frazer. Tr./30. 
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52. By memorandum dated Monday, August 9th, Mr. Frazer informed Plaintiff 

of the termination of his employment due to violation of the Attendance/Tardiness Policy 

based on his unexcused absences during the week of August 2, 2004. (Memo to Plaintiff 

dated August 9, 2004 attached hereto as Exhibit 22). 

RESPONSE: Admitted. 

53. Plaintiff’s absences while hospitalized, July 28 – July 30, 2004, were not 

counted against him as “unexcused absences.” (Frazer Aff., Ex. 2, at ¶6). 

RESPONSE:  Admitted. 

54. Plaintiff’s date of birth is May 3, 1963, which makes him forty-one years 

old at the time of his termination. (Complaint, Ex. 5, at ¶4). 

RESPONSE: Admitted. 

55.  Plaintiff was replaced with Philip Conroy. (Frazer Dep., Ex. 11, at 

5 1-52). In July 2004, Mr. Conroy was employed as a driver’s helper. (Frazer Dep., Ex. 

11, at 51-52). In August 2004, Mr. Conroy replaced Plaintiff as a delivery driver after 

Plaintiff’s termination. (Frazer Dep., Ex. 11, at 5 1-52; Greenwood Dep., Ex. 1, at 209-

210). 

RESPONSE: Greenwood cannot admit or deny this allegation, and contrary to 

Yale’s foregoing assertion, stated at his deposition that he does not know who replaced 

him.20 

RESPONSE: Greenwood cannot admit or deny this allegation, and contrary to 

Yale’s foregoing assertion, stated at his deposition that he does not know who replaced 

him.21 

                                                   
20 Def.’s Ex. 1, Tr./209-10. 
21 Def.’s Ex. 1, Tr./209-10. 
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56. In August 2004, Mr. Conroy was forty-two (42) years old, which means he 

was older than Plaintiff. (Conley Aff., Ex. 8, at ¶4; Complaint, Ex. 5, at ¶4). 

RESPONSE: Greenwood cannot admit or deny this allegation, as he has no 

personal knowledge of Mr. Conroy’s age. 

57. In August 2005, Mr. Conroy was injured and was on workers’ 

compensation leave from August 28, 2005 until he returned on light duty status in a 

different position on December 13, 2005. (Conley Aff., Ex. 8, at ¶5). To date, Mr. 

Conroy still is working light duty. (Conley Aff., Ex. 8, at ¶5). 

RESPONSE: Greenwood objects to this assertion as irrelevant, insofar as the 

circumstances described occurred after Mr. Greenwood was terminated in August of 

2004, and after he commenced this action at the MCAD on September 17, 2004.22 

58. At the time of Plaintiff’s termination, Richard Boultenhouse was the 

oldest delivery driver employed at Yale. (Conley Aff., Ex. 8, at ¶6). In August 2004, Mr. 

Boultenhouse was fifty-three (53) years old. (Conley Aff., Ex. 8, at ¶6). On October 17, 

2004, Mr. Boultenhouse began an FMLA-protected leave of absence due to a heart attack 

and related surgery. (Conley Aff., Ex. 8, at ¶6). Mr. Boultenhouse returned successfully 

to his employment at Yale thereafter on December 13, 2004 and remains employed with 

Yale. (Conley Aff., Ex. 8, at ¶6). 

RESPONSE: Greenwood objects to this assertion as irrelevant, insofar as the 

circumstances described occurred after Mr. Greenwood was terminated in August of 

2004, and after he commenced this action at the MCAD on September 17, 2004, and are 

thus irrelevant.23 

                                                   
22 MCAD Charge, Def.s’ Ex. 3. 
23 MCAD Charge, Def.’s Ex. 3. 
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59. Mr. Boultenhouse also has suffered two workers’ compensation injuries 

and has returned to his employment as a driver with Yale from both absences. (Conley 

Aff., Ex. 8 at ¶7). First, Mr. Boultenhouse was absent from August 12, 2002 until 

September 9, 2002 due to an ankle sprain, at which time he was fifty-one years old. 

(Conley Aff., Ex. 8 at ¶7). Second, Mr. Boultenhouse was absent from October 29, 2003 

until November 3, 2003 due to a back strain, at which time he was fifty-two years old. 

(Conley Aff., Ex. 8 at ¶7). 

RESPONSE: Greenwood cannot admit or deny this allegation, as he has no 

personal knowledge of the circumstances of Mr. Boultenhouse’s injuries. 

60. Despite the fact that Plaintiff was replaced with an employee who was older 

than him and both the replacement, Mr. Conroy, and Mr. Boultenhouse are two examples 

of employees who returned from workers’ compensation leave successfully, Plaintiff 

alleges Mr. Frazer made the following comment to him in August 2004: 

And, you know, he told me, `Well, you seem to be getting hurt a lot,’ and this and 

that. `Maybe you’re too old for that. You know, maybe you’re too old to keep doing what 

you’re doing.’ I told him, you know, I mean I got hurt, you know, the previous year, you 

know what I mean, doing their work and doing the best I could. You know, I have that 

hernia injury, you know, and he was just -- `Well, you’re getting hurt. You’re getting hurt 

too much. How old are you,’ and this and that. 

(Greenwood Dep., Ex. 1, at 186-87). 
 
RESPONSE: Greenwood admits his deposition testimony is accurately quoted. 
 
61. Michael Bartlett was a delivery driver for Yale from November 2001 to 

July 2002. (Conley Aff., Ex. 8, at ¶8). Mr. Bartlett was terminated for his violation of the 
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Attendance/Tardiness policy when he failed to appear for work on two consecutive days, 

after previously being told he could not have those days off. (Conley Aff., Ex. 8 at ¶8). 

Mr. Bartlett was twenty-eight years old at the time. (Conley Aff., Ex. 8, at ¶8; Letter from 

Hector Gonzalez attached hereto as Exhibit 23). 

RESPONSE: Greenwood cannot admit or deny this allegation, as he has no 

personal knowledge of the circumstances of Mr. Bartlett’s dismissal. 

 
 

PLAINTIFF’S STATEMENT OF ADDITIONAL MATERIAL FACTS 

1. Yale Electric sells home appliances from a showroom in Dorchester, 

Massachusetts.24  Daniel Greenwood began working for Yale, loading trucks with 

appliances, driving them to customers, and unloading the appliances, in 1999.25  At the 

time he was fired in August 2004, Greenwood was 41 years old, and the most senior 

delivery driver Yale employed.26  Until that point, Yale had never disciplined Greenwood 

for any reason, and had never had any issues with his attendance.27  During the entire 

time Greenwood worked for Yale, it employed more than 50 full-time employees, 

including its drivers, administrators, warehouse workers, and sales force.28 

2. On November 12, 2003, Greenwood was injured while he was delivering a 

large refrigerator in the Back Bay.29  As a result of his injury, he suffered a hernia, had to 

have an operation, and could not return to work until January 26, 2004, a period of 10 

weeks and two days.30  Greenwood received worker’s compensation benefits for the 

                                                   
24 Pl.’s Ex. 3, Greenwood Aff./2 
25Id.. 
26 Pl.’s Ex. 4, Frazer. Tr./10; Greenwood Aff./2. 
27 Pl.’s Ex. 4, Frazer. Tr./13; 21. 
28 Pl.’s Ex. 3, Greenwood Aff./2. 
29 Pl.’s Ex. 3, Greenwood Aff./4. 
30 Id. 
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period of time he missed 10 weeks and two days of work.31  When he returned, and on 

the basis of a vocational assessment Yale received, and which Mr. Frazer testified Yale 

mandates as a matter of policy before any employee returning from an injury may resume 

work, Greenwood was given a light duty assignment.32  Despite missing these 10 weeks 

and 2 days of work, in the 12 months prior to July 28, 2004, Greenwood worked in 

excess of 1,250 hours for Yale.33 

3. Yale did not ask Greenwood for a vocational assessment when it was 

considering his return to work in August of 2004.34 

4. At the time Greenwood was fired, James Rapoza was employed by Yale 

as its Customer Service Manager, and Louis Frazer was its Director of Operations.35 

5. Both Rapoza and Frazer admitted that during his employment with Yale, 

Greenwood had not had any attendance issues.36  During the time Greenwood, Frazer, 

and Rapoza were employed by Yale, Yale had fired three employees (Bartlett, Johnson, 

and Lewis) for failing to report to work.37 None of these employees claimed to miss work 

due to medical issues.38 

6. At the end of his run on July 27, 2004, Greenwood experienced severe 

abdominal pain.39  He told Frazer, whom he saw at the dispatch office, that he thought he 

                                                   
31 Insurer’s letter, Ex. . 
32 Pl.’s Ex. 4, Frazer. Tr./19-20. 
33 Pl.’s Ex. 3, Greenwood Aff./4. 
34 Pl.’s Ex. 4, Frazer. Tr./41. 
35 Pl.’s Ex. 1, Rapoza Tr./4; Pl.’s Ex. 4, Frazer. Tr./5. 
36 Pl.’s Ex. 1, Rapoza Tr./6. 
37 Pl.’s Ex. 1, Rapoza Tr./6; Pl.’s Ex. 4, Frazer. Tr./14-16. 
38 Pl.’s Ex. 4, Frazer. Tr./13-16. 
39 Pl.’s Ex. 3, Greenwood Aff.,/5. 
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would have to check himself into the hospital.40  Frazer replied, “I paid to have your belly 

fixed last year.  You better be in tomorrow.”41   

7. Greenwood was uninsured and thus concerned about the cost of 

hospitalization, but the pain was so severe that he checked himself into the emergency 

room at the South Shore Hospital, in Weymouth.42  Greenwood was soon thereafter 

diagnosed with “diverticulitis”, and admitted as an inpatient.43  (diverticulitis is “a 

condition in which diverticuli in the colon rupture. The rupture results in infection in the 

tissues that surround the colon.”44 ) 

8. In or about this same time period, Rapoza received word that Greenwood 

was hospitalized and could not report to work.45  Rapoza called Greenwood at the 

hospital the following day.46  Greenwood told Rapoza that his physician had advised him 

that he should stay through the weekend, but that he planned on checking out earlier, 

because he had a court date on Friday and had planned to host a party at his home over 

the weekend.47 Rapoza asked Greenwood to call him on Friday about his status.48 

9. Greenwood and Rapoza spoke again on Friday, July 30, 2004.49  

Greenwood told Rapoza he was checking himself out of the hospital, and going to his 

court date.50  This was against the advice of Greenwood’s medical providers, because he 

                                                   
40 Id. 
41 Id. 
42 Id. 
43 Id. 
44 http://www.medicinenet.com/diverticulosis/article.htm 
45 Pl.’s Ex. 1, Rapoza Tr./7. 
46 Pl.’s Ex. 1, Rapoza Tr./8. 
47 Pl.’s Ex. 1, Rapoza Tr./9. 
48 Pl.’s Ex. 1, Rapoza Tr./9. 
49 Pl.’s Ex. 1, Rapoza Tr./9. 
50 Pl.’s Ex. 1, Rapoza Tr./9. 
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was still having “pain” and experiencing “diarrhea”.51  He was released because he 

insisted on being discharged, but instructed to continue with a restricted diet and to 

continue to take antibiotics.52   

10. With respect to a possible return to work, one of his treating physicians, 

Dr. Alzaim advised Greenwood to phone his office and to make an appointment with him 

so he could evaluate him.53  According to Dr. Alzaim, the issue of whether Greenwood 

could or could not return to work is not an issue that was addressed or intended to be 

addressed in the discharge summary.54 

                                                   
51 Pl.’s Ex. 2, Alzaim Tr./16; 20-21. 
52 Pl.’s Ex. 2, Alzaim Tr./ 
53 Pl.’s Ex. 2, Alzaim Tr./18-19. 
54 Pl.’s Ex. 2, Alzaim Tr./23-24.  Notably, the statement “no restrictions” on the discharge form, Def.’s Ex. 
19, has been cited liberally by the Defendant to stand for the proposition that Greenwood was not restricted 
in his work activity. Dr. Pl.’s Ex. 2, Alzaim’s testimony contradicts this assertion, and makes clear that the 
issue of whether or not Greenwood had been cleared to work was not addressed. The relevant testimony, 
from pages 22-24 of Dr. Pl.’s Ex. 2, Alzaim’s deposition are set forth here for the benefit of the court. 
            
    Q.   Do you see where Exhibit 3 it says 
activities and restrictions,    the section that's 
titled Activities/Restrictions? 
    A.   Yeah. 
    Q.   And it says,   "0 restriction on activity"? 
    A.   yeah, 
    Q.   If this patient was being told not to return 
to work, wouldn't it be reflected there in that 
section? 
    A.   Remember,  this I'm not familiar with,   I am 
talking about this medical  restriction is not 
reflected in my notes,   so I can’t make a comment on. 
    Q.   Meaning you didn’t give him any restrictions 
on activity? 
              MR. RICE:   Ojection. 
     Q.  Is that fair to say? 
     A.  What I am saying here,   if it's not in my 
 note,  this means I don't know. 
     Q.  Okay.  well, based on all of the notes that 
 you've reviewed in preparation for today,    is there 
 anything in it that would suggest that you ever told 
 Mr. Greenwood he should not return to work after he 
 was discharged from the hospital? 
     A.  If it's not reflected,   I can't tell you. 
     Q.  That's what I am asking you,    though, based 
 on after everything that you've seen and you've 
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11. In response to Rapoza’s inquiry about when he would return to work, 

Greenwood told Rapoza he had a follow up appointment with his physician the following 

Monday, and would contact him about his status then.55 

12. Rapoza spoke with Greenwood the following Monday, August 2, 2004, as 

planned.56  Greenwood told Rapoza that his appointment had been cancelled, and that he 

planned on meeting his physician the following day, Tuesday, and at that time, would 

give him an update on his status.57  Rapoza did not ask Greenwood when he might be 

able to return to work in this conversation.58 

13. On Tuesday afternoon, August 3, Greenwood met at Yale’s warehouse 

with Rapoza.59 He told Rapoza that his physician had told him that he had to miss work 

for the rest of the week,60 and he could not perform any work, even light duty.61  Rapoza 

to provide some documentation of his need to miss work, but did not make this request in 

                                                                                                                                                       
 reviewed, you've told me today you reviewed all    the 
 records that you have of Mr. Greenwood,    correct, so 
 after reviewing all of those,   did you review 
 anything in any of those documents that would 
 reflect that you ever told Mr.   Greenwood 
     A.  The word -- 
     Q.  -- to return back to work?    Just let me 
 finish. 
     A.  The word restriction doesn't really come in, 
 it's a matter you are sick.    Let's say you have a 
 heart attack or you have,   let's say,  pneumonia, for 
example, you take the medication,    you go home,  you 
continue the course.    There is nothing to say I am 
restricting you not to walk outside or not to do 
this,  it doesn't come at all,    You follow the 
instructions,   you take this, you are going home,   and 
you call  for appointment for follow-up. 
          
 
55 Pl.’s Ex. 1, Rapoza Tr./9. 
56 Pl.’s Ex. 1, Rapoza Tr./9. 
57 Pl.’s Ex. 1, Rapoza Tr./10. 
58 Pl.’s Ex. 1, Rapoza Tr./28. 
59 Pl.’s Ex. 1, Rapoza Tr./14. 
60 Pl.’s Ex. 1, Rapoza Tr./28. 
61 Rapoaza Tr./14. 
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writing, provide him with a standard DOL FMLA certification form,62 or give him any 

specific instructions on what form or substance the documentation should take.63  Rapoza 

believed that Greenwood’s physician had indeed told Greenwood that he had to miss 

work, and assumed that Greenwood’s continued need to miss work related to the malady 

that had forced his hospitalization.64 

14. On Friday, August 6, Greenwood met with Rapoza and Frazer and gave 

them a copy of his discharge from South Shore Hospital.65  Frazer noted that the 

discharge summary stated that Greenwood had “no restrictions” on his activity, and asked 

Greenwood to obtain additional documentation concerning his absences.66  Frazer also 

asked Greenwood how old he was, and whether Greenwood thought he could still do his job 

because he had noticed that Greenwood had been out hurt quite often lately.67  Frazer also 

stated that Greenwood might be getting too old to carry out his duties on the truck.68  Frazer 

stated, "If that is the case, I have no other job duties for you." He added, "How much longer 

do you think you can be doing this job?"69  Greenwood replied that he expected to return to 

work on August 10, 2004 with his doctors' permission.70 

15. On the next work day, Monday, Greenwood met with Frazer and Rapoza, 

and gave them a note signed by his physician, excusing him from work to “Tuesday, 

August 971, 2004.”72 

                                                   
62 Pl.’s Ex. 5. 
63 Pl.’s Ex. 1, Rapoza Tr./14-15; Pl.’s Ex. 3, Greenwood Aff./6. 
64 Pl.’s Ex. 1, Rapoza Tr./29. 
65 Pl.’s Ex. 1, Rapoza Tr./16. 
66 Pl.’s Ex. 1, Rapoza Tr./16. 
67 Pl.’s Ex. 3, Greenwood Aff., Ex. 7. 
68 Id. 
69 Id. 
70 Id. 
71 It is noted that Tuesday of that week was August 10, not August 9 as noted in Dr. Pl.’s Ex. 2, Alzaim’s 
note. 
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16. Neither Frazer nor Rapoza ever asked Greenwood for permission to speak 

with his physician about his medical condition generally, his need to miss work, or his 

ability to work light duty.73 

17. Greenwood had exhausted all of his available sick time at the time of his 

absences in July of 2004, so he was not entitled to be paid for any of the time he missed 

work.74 

18. Prior to the time Yale fired Greenwood, Rapoza had no doubt that 

Greenwood suffered from a malady that had forced him to be hospitalized, but never 

asked Greenwood, with whom he had worked for six years at that point, in any of the 

conversations they had during his absence, what his actual diagnosis had been.75 

19. Yale has proffered no evidence that during Greenwood’s absence, that 

either Frazer, Rapoza, or any other individual from Yale cited Yale’s personnel policies 

as requiring Greenwood to provide specific documentation justifying his absence; that his 

continued absence without some kind of specific documentation jeopardized his 

continued employment; or that portions of Yale’s employee handbook had any 

application to Greenwood’s situation at all.76 

20. Prior to the time he fired Greenwood, Frazer knew that Greenwood had 

been diagnosed with diverticulitis.77 

     

                                                                                                                                                       
72 Def.’s Ex. 21; Pl.’s Ex. 1, Rapoza Tr./18. 
73 Pl.’s Ex. 1, Rapoza Tr./21; Pl.’s Ex. 4, Frazer. Tr./30. 
74 Pl.’s Ex. 1, Rapoza Tr./13; Pl.’s Ex. 4, Frazer. Tr./40. 
75 Pl.’s Ex. 1, Rapoza Tr./23-26. 
76 Pl.’s Ex. 1, Rapoza Tr./30. 
77 Pl.’s Ex. 4, Frazer. Tr./25. 
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RESPECTFULLY SUBMITTED, 

    THE PLAINTIFF 

    By his attorney, 

    s/Daniel W. Rice    
    Daniel W. Rice 
    GLYNN, LANDRY,  
    HARRINGTON & RICE, LLP 
    10 Forbes Road, Suite 270 
    Braintree, MA 02184 
    BBO # 559269 
    (781) 356-1399 
 
Dated: February 26, 2007 
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UNITED STATES DISTRICT COURT 

DISTRICT OF MASSACHUSETTS 

 

_______________________________________ 

 ) 

DANIEL GREENWOOD, ) 

 ) 

 Plaintiff, ) 

 ) Civil Action No. 05-10605 JLT 

v.  ) 

 ) 

YALE APPLIANCE AND LIGHTING, INC., ) 

 )  

 Defendant. ) 

_______________________________________) 

 

AFFIDAVIT OF DANIEL GREENWOOD 

I, Daniel Greenwood, being duly sworn, do hereby depose and state under oath as 

follows: 

1. I make this affidavit on the basis of my personal knowledge, except as to 

matters I believe to be true, which I make upon the basis of information and belief. 

2. I was born on May 3, 1963.  I became employed by the Defendant Yale 

Electric in 1999.  Yale sells large appliances from a showroom in Dorchester, MA.  For the 

whole time I worked for Yale, I was driver, which meant I had to load and unload 

appliances on to trucks and deliver them.  While I worked for Yale, Yale employed many 
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more than 50 employees, including the drivers like me, sales people, administrators, and 

warehouse workers. 

3. I never had any attendance issues with Yale, and was never disciplined until 

I was fired in August of 2004. 

4. On November 12, 2003, I hurt myself while I was trying to deliver a large 

oven in the Back Bay. I suffered a hernia and needed an operation for this.  I missed 10 

weeks and 2 days of work as a result of this injury, the operation, and my period of 

rehabiliation.  I started a light duty assignment on Monday, January 26, 2004, for which I 

received full pay. I received worker’s compensation benefits for the period of time I was out 

of work.  Other than missing work because of this injury, I had not missed work at Yale for 

any significant or even insignificant period of time.  I worked at least 40 hours a week for 

Yale, and often more, although Yale did not pay us overtime for this work. I therefore have 

personal knowledge, just by doing simple math and multiplying the weeks I worked by 40, 

that in the 12 months prior to July 28, 2004, even though I missed 10 weeks and 2 days of 

work because of my hernia, I worked well in excess of 1,250 hours for Yale in the 12 

months prior to July 28, 2004, as I had no other gaps in my employment during this time 

period.   

 5. At the end of my run on or about July 27, 2004, I experienced severe abdominal 

pain.  I told Lewis Frazer, whom I saw at the dispatch office, that I thought I would have to 

check myself into the hospital. Frazer replied, “I paid to have your belly fixed last year.  

You better be in tomorrow.”  I was uninsured at the time and worried about the cost, but my 
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abdomen hurt so badly, I had to check myself into the emergency room at South Shore 

Hospital.  I was diagnosed there with diverticulitis and admitted as an inpatient. 

 6. I did have conversations with Mr. Rapoza about documenting my need to miss 

work.  Mr. Rapoza never specified what kind of documentation he might need, and he never 

expressed any doubt when I told him I would have to miss work for the entire week, and 

was too sick to even do light duty work.  He did not give me a FMLA certification form 

from the Department of Labor, or any written instructions about what kind of 

documentation I might need. What I produced was what I thought was sufficient. 

 7. On Friday August 6, 2004, I called Yale to find out whether I could pick up my 

paycheck from my accrued vacation time. I was then told that I had better "get some 

documentation" for them before I came in for my paycheck.  I arrived at Yale with 

documentation and met with Frazer and Rapoza. I was told they had a lot of people out that 

week and that they needed me to return now. I was also asked by Frazer how old I was and 

whether I thought I could still do my job because he had noticed that I had been out hurt quite 

often lately. He stated that I may be getting too old to carry out my duties on the truck. He stated, 

"If that is the case, I have no other job duties for you." He added, "How much longer do you 

think you can be doing this job?" I told them during that meeting that I expected to return to 

work on August 10, 2004 with my doctors' permission.  I made the assertions set forth here in a 

written submission to the MCAD, which I submitted on December 3, 2004.   
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